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Arising out of Order-in-Original No STC/Ref/155/HCV/Médnautix/Div-lIl/15-16 Dated 24.02.2016 Issued
O by Assistant Commr STC, Service Tax, Ahmedabad '

g arfiereral @7 F U4 gar_Name & Address of The Appellants
M/s. Mednautix Outsourcing Pvt Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- ,
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :- '
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O The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT).at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated. :
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(iii) The appeal tinder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of. Commissioner Central Excise (Appeals)(OtA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Ceniral Excise & Service Tax (Ol0O) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee slamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Atlention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20114, under section 35E of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenval Credit taken;
(iiiy  amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of.this Section shall not apply to the stay
applicatioh and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penally, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Mednautax Outsourcing Pvt. Ltd, Pinnacle Business Park
301/302, Corporate Road, Nr. Auda Garden, Prahlad Nagar Garden,
Ahmedabad (hereinafter referred to as ‘appellants’) have filed the present
appeals against the Order-in-Original number STC/Ref/155/HCV/Div-111/15-
16 dated 24.02.2016 (hereinafter referred to as ‘impugned orders’) passed
by thé Asst. Commissioner, Service Tax Div-III, APM Mall, Satellite,
Ahmedabad (hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants were engaged in
providing service in nature of Software Development Service, Information
Technology and IT information Technology based service, BPO service etc to
their overseas client. According to them it was export of service in terms of
rule 6A of Service tax Rules, 1994, henee file refund claim on 22.09.2015 for
period Oct-2014 to December-2014, of Rs. 2,77,660/- of accumulated credit
under Notification 27/2012- CE (NT) dated 18.06.2012 read with rule 5 of
CCR, 2004. Adjudicating authority rejected the whole claim on concluding
that service was not exported as appellant was registered for ‘online
infofmation and database access or retrieval service’ (OIDAR service in
short) and has provided OIDAR service to overseas client for which *place of
provision of service’ is location of service provider i.e. Taxable territory, in
terms of rule 9 of Place of provisions of service rules, 2012 and therefore it

is not export of service.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal on 26.04.2016 before the Commissioner (Appeals-1I) wherein it is
contended that

I. the said refund was in respect of the service tax paid on input services
‘which was used in relation to providing the output service in riature of
Software Development Service, Information Technology and IT
Information Technology based services, etc. to their overseas clients ,
which qualify as Export of services, as per Rule 6A of the service Tax
Rules, 1994.

II.  Flow chart submitted shows that service rendered is not online

database access and/or retrieval service.
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III. Appellant has provided output service in nature of Software
Development Service, Information Technology and IT Information
Technology based services, etc. and not OIDAR service. Refund claim
is rejected on ground that registration is for OIDAR service for which
‘place of provision of service’ is location of service provider i.e. Taxable
territory, i térms of rule 9 of Place of provisions of service rules, 2012
and therefore it is not export of service.

IV. Certificate of registration can not determine the category or nature of
service provided. Non-registration can not be a ground of rejecting
refund claim. Through oversight registratién is obtained in OIDAR
service instead of ‘Information Technology Software Service'.

V. The appellant does not provide any data rather receives data. Client
send data to the appellant for providing various services like data
entry services, calling services, quality control, imaging review, billing,

Software Development.

4, Personal hearing in the case was granted on 06.12.2016. Shri Gunjan
Shah, CA, appeared before me and reiterated the grounds of appeal. He
stated that data. is provided by overseas client and they process it and
export it. He also submits that for subsequent period, refund is allowed vide
OIO No. STC/ Ref/ 50/ Mednautix/ K.M.Mohadhikar /AC/ Div-111/16-17 dated
18.07.2016.

DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by and
documents produced by the appellants at the time of personal hearing. Sort
question to be decided is as to whether service rendered is ‘online
information and database access or retrieval service’ (OIDAR service) or

‘Information Tecknology Software Service’.

6. I have perused the flow chart submitted in respect of two clients and I
find that client can not access or retrieve information without intervention of
applicant. Services rendered are not completely automated and requires

intervention of appellant for seeking information. Services rendered are not

similar to description given for OIDAR service at para 5.9.5 of educationa;rlﬁri :

guide released by CBEC. From agreement I find that ownership of websité
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and data complied are of client and not of appellant. Appellant are only

managing the data on the basis of data supplied by client and such compiled
data can not be sold to anybody else. In OIDAR services ownership of data
are always with service provider and data can be given/sold to any other
person. I have perused the bills raised and find that charges are collected for
calling, data entry, medical review, fax routing, .billing service and
agreement is also for such purposes.

7. CEBEC vide Circular 202/12/2016-ST dated 09.11.2016 issued from F.
No. 354/149/2016-TRU at point No. 16 of clarification table in para 2 with
regard to query “Do OIDAR services include all services mediated by
information technology over internet or electronic network?” has clarified

that “Using the internet, or some electronic means of communication, just to

communicate or facilitate outcome of service does not always mean that a
business is providing OIDAR services.”

8. I hold that service rendered by appellant is information technology
service and place of provision of service is location of service receiver i.e
foreign territory in present case, in terms of rule 3 of Place of provisions of
service rules, 2012. Further registration taken in category other then actual
category of service rendered is only prbcedural/technical lapse and it is
rectifiable. Merely on procedural lapse substantial benefits should not be
denied when. Adjudicating authority has never disputed the receipt and
usages of services in export of goods. My view is supported by following
judgments -

I.  Wipro Limited Vs. Union of India [2013] 32 Taxmann.com 113 (Delhi
- High Court)
II. Kothari Infotech Ltd.V/S Commissioner of Central Excise, Surat -
[2013] 38 taxmann.com 298 (Ahmadabad — CESTAT)
III. Mannubhai & Co. Vs, Commissioner  of  Service  Tax
(2011)(21)STR(65)- CESTAT (Ahmadabad) )

- IV. M/S Mangalore Fertilizers & Chemicals Vs Deputy Commissioner 1991

. (55) ELT 437
V. CST Delhi vs. Convergys India Private Limited 2009 -TIOL -888-
CESTAT ~DEL-2009 (16) STR 198 (TRI. — DEL)
VI. CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008 - TIOL -496 -
CESTAT -DEL: 2008 (10) STR 471 (Tri. - Del)

09. Appellant have produced before me copy of OIO dated 17.07.2016,

28.09.2016 and 13.10.2016 vide which refund claim for subsequent De,r)if?q.;r;;")."’lcv' N
April-2015 to June-2015, July-2015 to September-2015 and October,-g"gfi"s e
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to December-2015 has been sanctioned. Department has not filed appeal

against said QIO s.

10. Inview of above, appeal filed by the appellants is allowed.

11.  3rdielendl eaRT &of Sl a8 3rdiel & AUerT IWRied alih ¥ frar Srdr g

11. The appeals filed by the appellant stand disposed of|f in above;terms.
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ATTESTED
7,

(R.R. PATEL)

SUPERINTENDENT (APPEAL-IT),

CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Mednautax Outsourcing Pvt. Ltd,
Pinnacle Business Park 301/302,
Corporate Road, Nr. Auda Garden,
Prahlad Nagar Garden,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmédabad.

2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Commissioner, Service Tax Div-III, APM mall, Satellite,
Ahmedabad. .

5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.

6) Guard File.

7) P.A. File. i}
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